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KING Chief Judge:”
Petitioner-Appel |l ant Jasen Shane Busby applies for a
certificate of appealability on five issues raised as part of a

petition for a wit of habeas corpus pursuant to 28 U S.C. 8§

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



2254. W deny Busby’s request for a certificate of appealability
on each contested issue.
l. FACTS AND PROCEDURAL BACKGROUND

On April 16, 1995, Jasen Busby spent the day with friends
Chri stopher Kelly, Brandy Gay, and Tennille Thonpson. The next
day they were joined by another friend, Darrell Smth. After
several hours of partying, Smth and Busby left the trailer where
the group was staying. Shortly thereafter, Busby returned and
shot Kelly, Gray, and Thonpson; Gray and Thonpson di ed
i medi ately, but Kelly survived. After Busby and Smth left,
Kelly wal ked to a nei ghbor’s house and reported that Busby had
killed two people. Kelly described Busby and the vehicle which
he and Smth had departed in to the police, and Busby was
arrested soon afterward.

Busby was indicted on June 20, 1995 for capital nurder under
Texas Penal Code 8 19.03(a)(7)(A). After a jury trial, Busby was
convicted on July 19, 1996. A week later, after a separate trial
on puni shnent, the jury answered the statutory capital punishnent
i ssues such that the trial court sentenced Busby to death. Busby
appeal ed to the Texas Court of Crim nal Appeals, which affirnmed

his conviction and sent ence. Busby v. Texas, 990 S.W2d 263

(Tex. Crim App. 1999). The Suprene Court deni ed Busby’s

petition for certiorari review. Busby v. Texas, 528 U S. 1081

(2000) .



On Novenber 20, 1998, Busby filed an application in state
court for post-conviction relief. Followng a hearing, the court
entered findings of fact and concl usi ons of | aw and recommended
that Busby’'s request for relief be denied. The Court of Crim nal

Appeal s adopted the | ower court’s findings, conclusions, and

recomendati on. Ex parte Busby, no. 28,761-01 (Tex. Crim App.
Sept. 13, 2000).

On Septenber 12, 2001, Busby filed a § 2254 petition in the
United States District Court for the Eastern District of Texas.
Busby raised ten grounds for relief. Wile the district court
deni ed Busby’'s request for relief on all of the issues presented,
the court did grant Busby’s request for a certificate of
appeal ability (COA) on four of the issues: (1) whether Busby’s
appel | ate counsel’s decision not to appeal the trial court’s
deni al of Busby’'s notion to suppress his prison correspondence
constituted ineffective assistance of counsel; (2) whether the
trial court’s denial of Busby’'s notion to suppress the prison
letters violated his First Anmendnent rights; (3) whether the
trial court’s denial of Busby’'s notion for change of venue
violated his right to a fair trial; and (4) whether Busby had
properly exhausted his change of venue claim Busby now seeks a
COA on five additional issues raised before that court.

1. APPLI CABLE LAW

Busby filed his federal habeas petition after the effective

date of the Anti-Terrorismand Effective Death Penalty Act of
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1996 (“AEDPA’). Lindh v. Mirphy, 521 U.S. 320, 326-27 (1997)

(stating that the AEDPA applies to all cases pending as of Apri
24, 1996). The AEDPA requires that Busby obtain a COA before he
may receive full appellate review of the district court’s deni al
of his request for habeas relief. 28 U S C 8§ 2253(c)(1)(A
(2000) (“Unless a circuit justice or judge issues a certificate
of appeal ability, an appeal nmay not be taken to the court of
appeals fromthe final order in a habeas corpus proceeding in

whi ch the detention conpl ai ned of arises out of process issued by
a State court.”).

We may grant Busby’s request for a COA only if he can nake a
“substantial showi ng of the denial of a constitutional right.”
Id. 8 2253(c)(2). To nake such a show ng, Busby nust denobnstrate
that “reasonable jurists could debate whether (or, for that
matter, agree that) the petition should have been resolved in a
different manner or that the issues presented were adequate to

deserve encouragenent to proceed further.” Dowthitt v. Johnson,

230 F.3d 733, 740 (5th CGr. 2000), cert. denied, 532 U S. 915

(2001) (quoting Slack v. MDaniel, 529 U S. 473, 483-84 (2000)).

If the district court’s denial of sone or all of the petitioner’s
clains rests on procedural grounds, then in order to obtain a COA
the petitioner nust denonstrate both that “jurists of reason
would find it debatable whether the petition states a valid claim
of the denial of a constitutional right and that jurists of

reason would find it debatable whether the district court was
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correct in its procedural ruling.” Slack, 529 U S. at 484. \Wen
considering the petitioner’s request for a COA the ultimte
determ nation turns on “the debatability of the underlying
constitutional claim not the resolution of that debate.” Henry

v. Cockrell, 327 F.3d 429, 431 (5th Gr. 2003) (quoting Mller-E

v. Cockrell, 537 U S 322, _ (2003)).
Qur review of whether Busby nakes a substantial show ng of
the denial of a constitutional right is also constrained by the

appl i cabl e AEDPA standards of review. Myore v. Johnson, 225 F. 3d

495, 501 (5th Gir. 2000), cert. denied, 532 U.S. 949 (2001). On

questions of law, the state court’s conclusions wll be disturbed
only upon a showi ng that they were “contrary to, or an
unreasonabl e application of, clearly established” Suprene Court
precedent. 28 U.S.C. 8§ 2254(d)(1). In addition, state court
findings of fact are presuned correct unless the petitioner
rebuts them by clear and convincing evidence. 1d. 8§ 2254(e)(1).
[11. BUSBY' S CLAI M5 ON APPEAL

Busby raises five clains rejected by the district court as
potential grounds for a COA: (1) whether the trial court’s
adm ssion of the prison letters violated his Fourteenth Anmendnent
due process rights; (2) whether the trial court’s jury charge
concerning the voluntariness of Busby’'s confession violated his
Fourteent h Anendnment due process rights; (3) whether the trial
court’s denial of Busby’ s request for an expert jury consultant
violated his Sixth and Fourteenth Anendnent rights to a fair
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trial; (4) whether the trial court’s denial of Busby’'s request
for a drug abuse expert violated his Sixth and Fourteenth
Amendnent rights to a fair trial; and (5) whether the trial
court’s failure to instruct the jury concerning parole
eligibility violated Busby' s Ei ght Amendnent and Equal Protection
rights.

A Busby’s Prison Correspondence and the Fourteenth
Amendnent

Busby’s first claimis that he was denied his Fourteenth
Amendnent due process rights when the trial court admtted into
evi dence, over objection, copies of his personal letters witten
fromjail while he awaited trial.! Busby argues that his
Fourteenth Anendnent rights were viol ated because the letters
wer e obtained pursuant to “an irrational, arbitrary and
capricious procedure” given that whether mail was seized and
copied was left to the individual discretion of each prison

enpl oyee. Turner v. Safley, 482 U S. 78, 90 (1987) (holding that

prison regulations restricting an inmate’s constitutional rights
do not violate due process so long as they are reasonably rel ated

to a legitimte penol ogical interest, provided that the

! Inthe district court, Busby raised First, Fourth, and
Fourteent h Anendnent chal | enges based on the prison’s readi ng and
copying of his outgoing mail. The district court denied relief
on all three issues but granted a COA on the First Anendnent
i ssue. Busby has apparently abandoned the Fourth Amendnent issue
and asserts on application to this court only the Fourteenth
Amendnent i ssue.



regul ati ons do not have nerely an arbitrary or irrational
connection to the interest being served).

The state habeas court found that “reading and copying an
i nmate’ s outgoing non-privileged mail serves a valid penol ogi cal
pur pose” and thus does not violate the inmate’s Fourteenth
Amendnent due process rights. The district court concl uded that
this finding was not contrary to, or an unreasonabl e application
of, clearly established law. W do not think that reasonable
jurists would find this debatable. The letters involved here
concerned threats to witnesses, the trial judge and ot her
i nmat es, plans for escape, suicidal thoughts, and prison drug
use, letters that predictably would attract the attention of jail
supervi sors. Busby’'s argunents that the selection of his letters
for reading and copying was arbitrary (and, by extension, that
the letters should have been suppressed) are neritless. He has
failed to make a substantial showi ng of the denial of a
constitutional right, and we decline to issue a COA on this
i ssue.

B. Jury Instruction on the Voluntariness of Busby’'s
Conf essi on

Busby’s second claimis that he was deni ed due process and
the right to a fair trial when the trial court failed to instruct
the jury properly on the issue of the voluntariness of his
confession. Texas |aw requires that, once the issue of the

vol untari ness of a defendant’s confessi on has been rai sed before



the jury, the jury nust be charged “generally, on the | aw
pertaining to such statenent.” Tex. CRM Pro. CobE ANN. art. 38. 22
8§ 7 (Vernon 1979). Busby clains that he raised the issue of the
vol unt ari ness of his confession on Mranda grounds but that the
trial court instructed the jury only on the law as it relates to
i ntoxi cation and voluntariness. The state habeas court found
that there was “no evidence raising the issue of voluntariness of
Applicant’s confession, only as it related to drug intoxication,
whi ch was given.”

The district court considered the evidence presented at
trial and concluded that the state habeas court’s finding that
there was no evidence raising the issue of voluntariness in the
M randa context was not unreasonable. Busby presents no new
evi dence or argunents before this court that would convince us
that the district court erred in reaching this conclusion. That
(as Busby argues) the confession was “core” to the state’ s case
does not in itself require that the jury be instructed on the
vol unt ari ness of the confession. Busby has not shown that he
sufficiently raised the Mranda issue at trial to warrant the
statutorily required voluntariness instruction.

Busby has failed to denonstrate that jurists of reason would
find the district court’s resolution of this issue debatabl e.
Therefore, he has not nmade a substantial show ng of the denial of
a constitutional right, and we decline to grant a COA on this

i ssue.



C. Busby’ s Requests for an Expert Jury Consultant and for
a Drug Abuse Expert

Busby’s third and fourth clains are that the trial court
violated his Sixth and Fourteenth Anendnent rights by rejecting
his requests for appointnment of an expert jury consultant and a

drug abuse expert. Ake v. klahoma, 470 U S. 68 (1985) (holding

that the Due Process O ause of the Fourteenth Anendnent requires
t he appoi ntnent of an expert for an indigent defendant if an
expert woul d be necessary to provide the defendant wth the
“basic tools” to present a defense). Prior to trial, Busby noved
to have these experts appointed, and the trial court, after a
hearing, denied the notions. On direct appeal, the Court of
Crim nal Appeals concluded that an expert jury consultant was not
a “basic tool” of the defense and that the court-appointed
psychiatrist was ably qualified to assist and testify as a drug

abuse expert. Busby v. State, 990 S.W2d at 270-71

The district court considered the evidence and applicable
| aw and concluded that the state court’s findings were not
contrary to, or an unreasonable application of, clearly

est abl i shed | aw. See, e.q., More v. Johnson, 225 F.3d 495, 503

(5th Gr. 2000), cert. denied, 532 U S. 949 (2001) (rejecting a

defendant’s claimthat the trial court violated Ake by denying
his request for a court-appointed expert jury consultant); Wite

v. Johnson, 153 F.3d 197, 202 (5th Cr. 1998) (stating that the



denial of a request for a court-appointed expert in violation of
Ake is subject only to harm ess error analysis).

Busby presents no new evidence or argunents in this court to
persuade us that the district court erred in its concl usion.
Jurists of reason would not find it debatabl e whether the
district court properly resolved these issues. Because Busby has
failed to make a substantial showi ng of the denial of the
constitutional right to a court-appointed expert, we decline to
grant a COA on either of these issues.

D. Busby’s Request for a Jury Instruction on Parole
Eligibility

Busby’s final claimis that the trial court violated his
Ei ghth and Fourteenth Amendnent rights by instructing the jury
that they were not to consider the possibility of parole during
the sentenci ng phase of the trial. Busby argues that, in giving
such an instruction, the court nade the jury aware that parole
was a possibility and therefore should have al so i nforned them
that, under the Texas capital sentencing statutes, Busby would
not have been parole eligible for at |east forty years. Busby
contends that he could have used this information to rebut the
governnent’s argunents on the future dangerousness special issue.

See Sinmmons v. South Carolina, 512 U S. 154, 156 (1994) (hol ding

that, where a defendant’s future dangerousness is at issue and

the sentencing options are either death or life w thout the

10



possibility of parole, due process requires that defendant be
allowed to informthe jury of his ineligibility for parole).

On direct appeal the Court of Crimnal Appeals rejected this
claimon the nerits. Busby, 960 S.W2d at 271-72. The district
court found that this decision was not contrary to, or an
unreasonabl e application of, clearly established law. See, e.q.,

Collier v. Cockrell, 300 F.3d 577, 583 (5th Gr.), cert. denied,

123 S.Ct. 690 (2002) (rejecting the applicability of Simons to
t he Texas sentenci ng schene because Texas provi des nore
sentencing options than death or life without the possibility of

parole); Rudd v. Johnson, 256 F.3d 317, 320-21 (5th Cr.), cert.

deni ed, 534 U. S. 1001 (2001) (sane).

Busby presents no new argunents to this court calling the
district court’s conclusion into question. This court has
consistently and repeatedly rejected Sinmmons chal |l enges to the
Texas capital sentencing system Jurists of reason woul d not
find the district court’s resolution of this issue debatabl e.
Busby has failed to make a substantial showi ng of the denial of a
constitutional right, and he is therefore not entitled to a COA
on this issue.

V. CONCLUSI ON
We decline Busby' s application for a COA on each of the

I ssues presented.

11



